MINUTES - REGULAR MEETING
BOONE TOWN COUNCIL
July 13, 2021

CALL TO ORDER

A regular meeting of the Boone Town Council was called to order electronically at 6:00 p.m. on Tuesday, July 13,
2021. Mayor Rennie Brantz presided. Council members present included Mayor Pro-Tem Connie Ulmer, Sam
Furgiuele, Dustin Hicks, Nancy LaPlaca, and Virginia Roseman. Staff members present included Town Manager
John Ward, Town Clerk Nicole Harmon, Finance Director Amy Davis, Public Works Director Rick Miller,
Sustainability and Special Projects Manager George Santucci, Intern Adam Zebzda, Planning Director Jane Shook,
Deputy Public Works Director Todd Moody, Downtown Boone Development Director Lane Moody, Police Chief
Andy Le Beau, Fire Chief Jimmy Isaacs, Cultural Resources Director Mark Freed, and Human Resources Director
Dale Presnell. Town Attorney Allison Meade was also in attendance.

ANNOUNCEMENTS
Mr. Ward thanked staff for their professionalism during recent difficult events in the community.

TENTATIVE AGENDA ADOPTION

Mr. Ward suggested adding one requested appearance, Pastor Reggie Hunt, to give a brief update of the Police
Committee. Ms. Roseman made a motion to approve the agenda as amended. Ms. LaPlaca seconded the motion.

VOTE: Aye:  Roseman, LaPlaca, Hicks, Furgiuele
Nay: None
Absent: Ulmer

PUBLIC COMMENT
No one was signed up to speak during public comment.
REQUESTED APPEARANCES

Reggie Hunt gave an update of the Police Committee and announced an upcoming meeting next week. He indicated
that the committee would be focusing on what Chief Le Beau was already implementing within the department. Ms.
LaPlaca asked whether Rev. Hunt would be working with the department on the upcoming Police Forum, which
Rev. Hunt answered that the committee would be. Mr. Furgiuele asked how many people Rev. Hunt thought would
participate in the committee and indicated that he had concerns with the changing of the format. Rev. Hunt
anticipated that 8-10 people would participate. He added that the concept had not changed as much as the initial
steps, and believed that awareness had risen due to the recent deaths of two officers in April. Mr. Furgiuele
responded that he did not have any dissatisfaction with the police, and did not want to see the idea of the committee
get lost. Mr. Hicks noted that since he was resigning at the end of the month, it would be prudent to nominate
another Council representative. Mr. Furgiuele suggested waiting until the regular August meeting to appoint a
second representative.

ADOPTION OF ITEMS ON CONSENT AGENDA

Upon a motion by Mayor Pro-Tem Ulmer, seconded by Ms. Roseman, Council voted unanimously to approve the
following items on the consent agenda:

1. Resolution Accepting American Rescue Act Funds

Town of Boone Resolution for Accepting American Rescue Plan Act Funds
WHEREAS, the Town of Boone is eligible for funding from the Coronavirus State and Local Fiscal Recovery
Funds of H.R. 1319 American Rescue Plan Act of 2021 (CSLRF).
WHEREAS, the North Carolina General Assembly will provide for the distribution of funds to eligible North
Carolina municipalities; and
WHEREAS, before receiving a payment, the Town Council is required to formally accept the CSLRF funds;
WHEREAS, revenue received under the CSLRF must only be spent for purposes authorized by the CSLRF, and
applicable regulations, and by state law;
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WHEREAS, revenue received under the CSLRF must be accounted for in a separate fund and not co-mingled with
other revenue for accounting purposes; and

WHEREAS, the Town of Boone must comply with all applicable budgeting, accounting, contracting, reporting, and
other compliance requirements for CSLRF funds.

NOW, THEREFORE, BE IT RESOLVED by the Town Council of the Town of Boone that we do hereby accept
and request CSLRF funding to be distributed by the State of North Carolina; and

FURTHER RESOLVED that the Town of Boone affirms that the CSLRF revenue will only be used for the
purposes prescribed in the CSLRF, and in US Treasury guidance in 31 CFR, Part 35, and any applicable regulations,
and in accordance with state law; and

FUTHER RESOLVED that the Town of Boone will comply with procedures created by the North Carolina
General Assembly and the US Treasury Department to receive funds under the act; and

FURTHER RESOLVED that the Town of Boone will account for CSLRF in a separate fund and not co-mingle it
with other revenues for accounting purposes and will comply with all applicable federal and state budgeting,
accounting, contracting, reporting, and other compliance requirements for CSLRF funds; and

FURTHER RESOLVED that the Town Council of the Town of Boone designates and directs the Town Manager
to take all actions necessary on behalf of the town council to receive the CSLRF funds.

ADOPTED, thisthe ___ day of , 20

Rennie Brantz, Mayor

Town Clerk
COUNCIL MATTERS

FY 21/22 OUTSIDE AGENCY FUNDING ALLOCATIONS

Mr. Ward announced that this year, the Town of Boone was able to expand funding due to receipt of American
Rescue Act Funds. He noted that requests from Daniel Boone Native Gardens, Watauga County Parks and
Recreation, and the Watauga County Humane Society were not eligible to receive these funds. Mr. Furgiuele
recommended allocating approximately 90% of last year's allocations to most agencies. He suggested funding
and in-kind services be allocated to the Daniel Boone Native Gardens since they are located on Town of Boone
property. Mr. Furgiuele indicated that he then rounded up or down accordingly. Mr. Hicks suggested
reorganizing the amounts to fund the Children's Playhouse at the amount requested since the funding was a dire
need for them. Ms. LaPlaca agreed. Mr. Ward suggested removing funds that were not eligible for American
Recovery Act Funds to allow for the full funding of the Children's Playhouse. Mr. Furgiuele believed it was
important for the Town to fund Parks and Recreation at least nominally to show its support. Mr. Furgiuele did
not believe that organizations should be allocated more than they asked for, and that any excess funds should be
held in reserves for any additional requests that come up. Mr. Furgiuele made a motion to approve the
allocations he presented with the increase to the Children's Playhouse to $16,366, and to direct staff to come
back with proposals for alternative methods for funding organizations that did not qualify for the usage of
American Rescue Act Funds. Ms. Roseman seconded the motion, which passed unanimously.

Blue Ridge Women in Agriculture $24,000.00
Children’s Playhouse $16,366.00

Community Care Clinic $34,000.00

Daniel Boone Native Gardens $ -

Friends of the Watauga County Public Library $5,000.00
Hospitality House $41,000.00

Hunger and Health Coalition $24,000.00

LIFE Village $5,000.00

Mountain Alliance $13,000.00

OASIS $21,000.00

Southern Appalachian Historical Association $22,000.00
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WAMY Community Action, Inc. $9,000.00
Watauga Food Council $5,000.00

Watauga Humane Society $ -

Watauga County Parks and Recreation $ -
Watauga County Project on Aging $ 1,000.00
Western Youth Network $13,000.00

Total $233,366.00

Available Funding: $234,000.00

OPTIONS FOR POSSIBLE NON-DISCRIMINATION ORDINANCE

Ms. Meade presented a memo containing potential options for a possible additional non-discrimination
ordinance. The memo provided background surrounding what federal and state law already regulated in terms
of discrimination in employment, public accommodations, and housing, and included suggestions about the
possibility of an ordinance that would regulate systematic, recurrent or consistent discrimination. Ms. Meade
referenced the ordinance that Council passed a number of months ago that announced the Town Council's
aspiration for an inclusive and non-discriminatory community, and committed the Town with respect to its own
operations to non-discrimination and equity for all. She presented Council with several examples of anti-
discrimination measures approved by other communities that would regulate discriminatory behavior by private
persons and businesses. She indicated that the State Fair Housing Authority was charged with enforcing federal
housing laws, and noted that some larger cities had human relations commissions or other departments that
handled enforcement on a local level. Ms. Meade stated that if a human relations committee was created in
Boone, that the Town Attorney's office would need to be involved with investigations and to help make sure the
process was fair and followed the ordinance and due process requirements. Mr. Ward raised concerns with
staffing such a committee, citing heavy work-loads throughout Town departments. Council member Hicks
believed it was a good idea for staff to research what other Towns of similar size were doing in terms of human
relations commissions. Following brief discussion, it was the consensus of Council to charge the Town
Attorney with contacting a number of local human relations commissions that were of similar size to Boone and
come back to Council to discuss those findings

CLIMATE CHANGE PRESENTATION

Ms. LaPlaca presented a Power Point regarding climate change. A complete copy of the presentation may be
viewed online at http://boonenc.igm2.com/Citizens/Default.aspx .

CONSIDERATION OF CHANGES TO THE BOARD OF ADJUSTMENT'S RULES OF
PROCEDURE

Ms. Meade presented changes to the Board of Adjustment's rules of procedure, and noted that the changes were
approved by the Board of Adjustment at its most recent meeting. Mr. Furgiuele expressed concerns regarding
number 26 of the proposed language regarding the service of subpoenas, and did not believe that the language
provided adequate time. He asked that in reference to section 50 of the proposed language, an announcement be
made at the beginning of Board of Adjustment meetings that the Board would first hold a public hearing and
that it was possible that the public hearing would have to be reopened for additional testimony if questions were
raised in the course of deliberations. Mr. Furgiuele then asked if there was a mechanism for how contested
issues were resolved in regards to section 78 of the proposed language. Ms. Meade responded that the Chair's
announcement at the beginning of each hearing could be modified as Mr. Furgiuele suggested, but did not
believe it should be included in the rules of procedure. With respect to the service of subpoenas and
intervention, Ms. Meade indicated that the most fair thing to do in her opinion would be to allow a very short
window for intervention, and suggested 48 hours in advance of a public hearing. In response to Mr. Furgiuele's
third concern, Ms. Meade stated that she did not feel it was necessary to repeat in the language that a majority
vote of the Board was needed when there was a disagreement among members. Mr. Furgiuele suggested adding
in a sentence that provided that any contested issues of fact would be resolved by majority vote. Upon a motion
by seconded by , Council voted unanimously to approve the changes to the Board of
Adjustments Rules of Procedure as amended.
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PURPOSE OF RULES

1. WHAT ARE THESE RULES?

These Rules, together with the provisions of the Town of Boone Unified Development Ordinance

| ("UD0Q"), govern the operation of the Board of Adjustment;-but-are. These Rulesalso are designed to
answer questions from people who are unfamiliar with the Board’s processesin order to provide more

| predictability and therefore a-more timely processing of applications. They are an attempt to make
the procedures more predictable and understandable, to address certain details of the Board's
operation, to create uniform methods for dealing with recurring questions which arise during hearings
before the Board, to provide guidance to people who appear before the Board so they can better
prepare for Board hearings, and to facilitate the efficient administration of matters which come before
the Board. The Town Council has given the Board the power to adoptthese rules, and they are binding
on participants in cases before the Board. However, if there is ever a conflict between the provisions

| in these rules and the UDO or state law, the UDO and state law always controls. The UDO is available
on line at the Town of Boone’s website, www.townofboone.net.

THE BOARD OF ADJUSTMENT
2. WHAT IS THE BOARD OF ADJUSTMENT?

The Board of Adjustment (the “Board” or the “BOA”) is a citizen volunteer board which makes
decisions regarding certain planning and zoning matters within the Town of Boone. The Board is a
“quasi-judicial” board, meaning that it essentially functions as a court in the matters with which it is
charged, basing its decisions only on the evidence and information presented to it during a hearing
called for each case. The BOA is authorized under North Carolina law in N.C, Gen. Stat. §360A-388;

and-itfunctionsasaquas-judicial-bedy—{See§3}-§ 1600-202.

3. WHAT DOES IT MEAN THAT THE BOARD IS “QUASI-JUDICIAL"?

A “quasi-judicial” board is one that operates like a court. Board members must make decisions on the
issues before itLhe Board based only on the evidence which is presented to the Board at a hearing. It
must apply the Town’s Unified Development Ordinance or “UDO" to the facts of each case, which may
include any development plans which have been submitted. The Board, just like a court, can decide
which evidence it will believe and which evidence it will reject. Just like a court, it can choose to believe
a person whao appears before it, or it may find that the person’s information or testimony is not
balievablecredible and it may reject it. In some areas, North Carolina General Statutes dictate te-the
Boaré-what testimony and evidence #the Board is allowed to consider. (See §53(B}-and-{€}}-55 55,
57.)

4, WHEN AND WHERE DOES THE BOARD OF ADJUSTMENT MEET?

Although the Board can set special meetings to conduct its business, its regular meeting is the first
Thursday of each month beginning at 5:30 p.m. The Board normally conductsits meetings at the Town

circumstances (such as states of emergency) and as authorized under state law and by the Town
Council, the Board may conduct hearings remotely.

Town of Boone Page 8



Minutes Town Council July 13, 2021

5. WHAT KINDS OF MATTERS COME BEFORE THE BOARD?

There are fourfive different kinds of matters which are decided by the Board. They include:

A. Requests for variances, which allow development which does not strictly comply with one or more
requirements of the UDO;

B. Applications for special use permits, which may allow developments which do not automatically
fitinto a particular zoning district; including modifications of existing permits;

C. Applications for approval of “major” subdivisions, that is, those with particular impact, as
designated in the UDQ; and

D. Appeals of mestcertain decisions by—stafi-ef("Administrative decisions”) made by Boone's
Planning and Inspections Department-{the—Bepartment—. The Board does not have the
authority to hear appeals of decisions regarding building permits or appeals—frem
condampationcertain other orders issued by the Town's building inspectors because thesuch
appeals efthese-types-ef-ratters-are subject to different review processes under Nerth-Garelina
Statestate law.

E. Appeals from decisions on applications for Certificates of Appropriateness issued by the Town's
Historic Preservation Commission under Article 8 of the UDO.

6. HOW DOES A CASE GET BEFORE THE BOARD OF ADJUSTMENT?

Each of the matters which the Board considers has its own method for getting before the Board. For
variances, special use permits and subdivision approvals, a written application must be filed with the
Planning Department by a person who has the legal right to file the application and the application
must generally be considered complete by the pertinent Department staff, (5ee § 17, UDO § 4054.)

For appeals from Planning Department decisions, a written appeal must be filed with the Town Clerk
at Boone Town Hall, located at 567 King street, Boone, NC 28607, by one of the people listed in UDO
§ 6.04.02(A). An appeal of a staff decision must be filed within thirty days of the decision which is

| being challenged. (See UDO & 6.04.02(B}).) Both the application procedure and the filing of an appeal
involves the payment of a fee in an amount set by the Boone Town Council.

The Town of Boone has forms for applications and appeals available on its website and in the offices
| of the Planning Department, located on the basement level of the Boone Downtown Post Office at
680 Woest King Street, Boone, NC 28607, The appropriate form must be fully filled out and the fees
paid for the Department to process it.—At-the-timea-persenfilesanapplication-erappeal-heershe
mrustehoose-between being placed on the Board's “shortagenda™orits “longagenda;although-that

7. HOW MANY BOARD MEMBERS PARTICIPATE ON EACH CASE?

A full board is composed of five town residents. Board members cannot participate in cases in which
they have a fixed opinion on the case prior to the hearing that is not susceptible to change;; in which
they have undisclosed communications with others prior to the hearing regarding the substance of
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the case;; in which they have a close familial, business, or another associational relationship with
someone who will be affected by the decision;; or in cases in which they have a direct or indirect
financial interest in the outcome. (See §§ 12-16}-)

BOARD MEMBERS

8. HOW ARE BOARD MEMBERS APPOINTED?

TheBoard members-ef-the-Beard-from-Beone are appointed by the Boone Town Council from people
v/ho live in Boone and who have applied to be on the Board.

9. DO BOARD MEMBERS RECEIVE COMPENSATION FOR THEIR SERVICE?
No. The members of the Board receive no compensation for their service.

10. WHAT IS EXPECTED OF MEMBERS OF THE BOARD OF ADJUSTMENT?

| Service on the Board of Adjustment is very-challenging and carries great responsibilities. More than
any other board of the Town of Boone other than the Town Council itself, the actions of the Board are
| governed and informed by Statestate law and decisions of the North Carolina Supreme Court and
North Carolina Court of Appeals. The Board is designed to function like a court, and the matters which
come before it can be extremely important both financially and in terms of quality of life to the parties
and witnesses who participate—Fherefore-there-are-many-expectations-for-members-of-the-Beard;
including-thatthey and to Town residents generally. Board members are expected to:

A. _Fully comply with all relevant provisions of the Town of Boone Code of Ethics, found in § 30.52 of
the Town of Boone Cade of Ordinances;

A.B.Disclose to the Board and/or seek advice from the Town Attorney in the event of any concern
about a potential conflict, ex parte communication, or any other matter which could call into
question the impartiality and fairness of the Board member as to any particular matter to be heard
by the Board (see § 12);

B.C.Review, become familiar with, and remain familiar with the UDO, the Comprehensive-flan;the
Boene-2030 Plan, and all other adopted plans of the Town of Boone which relate to the decisions
by the Board, as well as these Rules of Procedure;

C:D.Fairly apply the UDO, the Comprehensive Plan, the-Beone-2030-Plan-and all other adopted plans
of the Town of Boone which relate to the decisions by the Board, even when they personally
disagree with the standards or policies which they contain or seek to implement;

B.E.Review and be familiar prior to the meeting with the Board Book and Staff Report on each matter
that comes hefore the Board (See-$see § 18));

E:F. Advise the Planning Department if the member is no longer eligible to serve on the Board due to

a change of residence or other causerthey-are-ne-lenger-eligibleto-serve-on-the-Board;;

F.G.Attend all training sessions of the Board; and
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G.H. Recognizing the gravity of the matters which come before the Board, conduct themselves
in a manner befitting the heavy responsibilities which have been placed upon them, including:

i. Recognizing the high costs many parties incur in appearing before the Board, making all
reasonable efforts to timely arrive for meetings of the Board so as to avoid keeping parties,
their various witnesses and professionals, and members of the public from having to wait for
advertised meetings to begin;

il Dressing for public hearings in appropriate attire in-orderso as tocommunicate to the parties,
witnesses, and general public that they take their responsibilities seriously, and understand
and consider the matters which come before the Board matters of serious concern to the
participants and the public; and

iii.  Maintaining a professional and serious decorum during public hearings, including the
deliberations and decision-making of the Board, by:

a. Avoiding all whispered conversations with each other;

b. Refraining from interrupting other members of the Board, parties, or witnesses, absent
an appropriate reason for doing so;

c. Treating all participants and witnesses in hearings, as well as other Board members, with
the degree of respect with which they would like to be treated;

d. Avoiding cell phones ringing during meetings, as well as the receiving or sending of text
messages during a meeting, absent an emergency; and

e. Paying attention to the presentations hy parties and witnesses and carefully listening to
the comments and questions of other members of the Board.

11. WHAT HAPPENS IF A BOARD MENMBER CANNOT PARTICIPATE IN A PARTICULAR HEARING?

The Planning Department makes-an-eaffortattempts to determine in advance of each meeting whether
any Board member should not or isunavailable to participate in any particular case. Because the Board
has a full contingent of alternate members, the Department then attempts to arrange for the
appearance of an alternate member for the regular member who is unable to participate. Quorum
requirements for the Board are set under Statestate law and the UDO, and the Board cannot hear a
case if there are fewer than four participating members. If a Board member is recused from the
hearing after it has been called and no alternate is present, leaving the Board with less than a quorum,
the case cannot be heard and will be continued-unti-the-rextregulary-scheduled-meating-of-the
Badre,

12. WHAT-ARE-THE-REASONSTHATWHEN SHOULD A BOARD MEMBER €OULD-NOT PARTICIPATE
IN A PARHEULAR-HEARING?

A Board member should not participate in or vote on @ matter if the member’s participation would

violate an affected person’s constitutional rights to an impartial decision maker. Impermissible

conflicts include, but are not limited to:

Town of Boone
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A. Having a fixed opinion prior to hearing the matter that is not susceptible to change;

B. Having undisclosed ex parte communications concerning the matter;

C. Having a close familial, business, or other associational relationship with an affected person;
D. Having a financial interest in the outcome.

13, WHAT IS AN EX PARTE COMMUNICATION?

An ex parte communication occurs when a Board member discusses with any other person, including

| another Board member, party or staff of the Planning Department, the substance or merits of a case
outside the hearing and before the decision in the case is announced. However, a Board member may
and isencouraged to review materials provided to the Board by the Department, may individually visit
the property which is the subject of the application or appeal to inform him or herself of the features

| of the property, and shall be entitled to review any materials relative to the case in the Flanning
Departrment file, (See §§ 18, 19, and 66) Should a Board member receive an unsolicited comment from
a party or member of the public concerning & case, he or she shall inform the person seeking to
comment that discussing a case prior to the hearing is prohibited and shall end the conversation. If
that Board member then participates in the hearing on the case, he or she shall disclose at the
baginning of the hearing the substance and source of any such unsolicited comment in order to allow
any party an cpportunity to object to his or her participation in the case.

14. WHAT HAPPENS IF A BOARD MEMBER DOES NOT DISCOVER THAT HETHE MEMEBER SHOULD
NOT PARTICIPATE IN THE CASE UNTIL THE HEARING HAS STARTED?

Although every effort is made to avoid this, at times a Board membear may not realize that a reason
exists that malkes it inappropriate to participate in a case until the hearing on the case has already
begun. As soon as a Board member realizes that such reason exists, he or she should interrupt the
hearing to announce the existence of the reason and should withdraw from the case, unless objection
to the member's participation is waived by all parties. (See § 16} If an alternate member of the Board
is not present at the time of such withdrawal and a quorum is lost as the result of the withdrawal, the
case will be continued, and it shall be treated asa new case when it is next heard. At the new hearing,
the Board will be directed to disregard whatever evidence was presented to it during the initial
hearing and shall base its decision only on the evidence from the new hearing.

15. WHAT HAPPENS IF A BOARD MEMBER DOES NOT WITHDRAW FROM A CASE, BUT ANOTHER
BOARD MEMBER OR A PARTY BELIEVES THAT THE BOARD MEMBER SHOULD NOT
PARTICIPATE IN THE CASE?

Inthe event a Board member does not withdraw from a case, but either another Board member or a
party to the case raises an objection to the Board member's participation, the objecting party must
state with specificity the basis for the abjection. The Board member whose participation isquestioned
shall be entitled to answer the objection, and following such response, the remaining members of the
Board, by majority vote of those participating in the vote, shall rule on the objection. The challenged
member of the Board shall not participate in the vote on the objection.
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16. CAN AN APPLICANT OR APPELLANT WAIVE ITS OBJECTION TO A BOARD MEMBER
PARTICIPATING IN THE HEARING?

Yes, under limited circumstances an objection can be waived. The Town of Boone disfavors any
member of the Board participating in a case for which a valid basis exists for objection to his
participation, as described in & 12. However, in unusual circumstances and when the hearing must be
delayed if the Board member is excused from the case due to a lack of quorum (See § 11 for quorum
requirements), if the Board member discloses the full extent of the matter or circumstances which
would prevent participation, and all parties to the case express on the record their wish that the Board
member nevertheless participate in the case, the Board member may do so. Generally, however, the
Town itself will object to the participation of a Board member who has, or whose family member has,
a direct or indirect financial interest in the case even if all other parties consent to the member’'s
participation.

PRE-HEARING PROCEDURES

17. WHO IS ALLOWED TO SUBMIT AN APPLICATION OR APPEAL?

Either the party who is seeking the Board’s decision on a matter within the jurisdiction of the Board,
See § 5, oran authorized person acting on behalf of that party, such as anagent, attorney, employee,
or other representative, can fill out an application or appeal for a matter that will be decided by the
Board, but if the person proceeding is a representative, he or she must prove the proper authority to
do so.

18. WHAT IS A STAFF REPORT?

| In every case which comes before the Board, Planning Department staff prepare a report summarizing
the issues and at least some of the history of the matter, and including copies of documents which

| the Planning Department considers important to an understanding of the case. Staff reports on each
case are distributed to members of the Board ina “Board Book” which is distributed to the members
prior to the hearing. If not objected to, the staff report is considered evidence in the matter and can
be considered by the Board in its decision.

19. WHO CAN EXAMINE A FILE PRIOR TO THE HEARING?

Files related to cases before the Board are available for inspection by members of the Board, parties,
and members of the public. Because full files relating to certain types of cases, such as applications
| for special use permits, are often very-largevoluminous, not every item from such files is included in
the staff report and Board Book. (See § 18) Board members and parties can arrange to review the file
| by contacting the Planning Department at (828) 268-6960 and making an appointment to do so.
Members of the public who wish to examine the file or obtain copies of paortions of the file must make
a public record request by contacting the Town Clerk at (828) 268-6200.

20. ONCE A CASE IS SCHEDULED FOR A HEARING, CAN IT BE DELAYED?

Yes. Cases are generally placed on the agenda for the Board as soon as possible once all needed
materials have been submitted by the applicant or person appealing a decision. If you are a party to
a case (applicant, appellant, intervenor or Town of Boone (See § 28)) before the Board and you want
to try to have consideration of the case delayed, you must submit a written request to the Planning
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Department, which will transmit your request to the Chair of the Board and will notify all other parties
involved in the case of the request. Unless a party to a case objects to the request for a continuance,
the Chair can either make the decision on the request or refer the request to the Board itself for a
decision. If any party objects to a continuance, it must be decided by the Board. The Board can also
decide to continue a case on its own initiative if it determines that the case is not ready for hearing or
it will not be reached at a particular meeting, but this can only happen at the hearing.

21. IF A CASE IS DELAYED, WILL IT BE HEARD THE NEXT MONTH?

Not necassarily. A case which is continued can be scheduled for the next month’s regular meeting of
the Board, it can be continued far more than one month, or it can be continued to a special meeting.
In unusual circumstances, a case might be continued for more than a month,

22. HOW DODES A PERSON INTERVENE AS A PARTY IN A CASE?

The applicant or appellant and the Town of Boone are always considered parties in a case before the
Board. (See § 28) Other people can also request that they be allowed to participate in a case as a
party, but only a parson whe has a special and substantial interest in a case hefore the Board will be
allowed to intervene in the case as a party. In order to intervene asa party in a case before the Board,
at least twenty-four hours prior to the beginning of the Board meeting in which the case is to be
considered, the person seeking to intervene must complete a “Request to Intervenz” on a form
provided by the Planning Department. The completed form must state the name and address of the
person seeking to intervene, and it must explain the nature of the interest such person has in the
outcome of the case. Persons who own property adjacent to or within one-hundred-and-fifty feet of
the praperty in question in the case shall, without further showing, be presumed to have a special and
substantial interest in the outcome of a case and will be allowed to intervense. Other persons may
establish a substantial interest by showing that the value of their property will be adversely affected
by the outcome of the case, or by showing such other distinct and personal interest in the outcome
of the case as to distinguish their interests from the interests of the public at large. Organizations
whose members include persons with such substantial interest in a particular case may be permitted
to participate on behalf of their members upon written proof that they include and are acting on
behalf of such members,

23, HOW DOES THE BOARD DECIDE |F A PERSON CAN INTERVENE?

When a person has filed a timely request to intervene, a hearing to determine if intervention will be
allowed will precede the hearing on the merits of the case, The Board shall consider the written
application to intervene, and after hearing from the person seeking to intervene and from all other
parties to the case their reasons in support of or against intervention, the Board shall decide whether
the person may intervens in the case. A decision allowing a person to intervene is by majority vote of
the Board.

24, IRCAN A PERSON IS-DENIED THE RIGHT TO INTERVENE-CAM-THE RERSORN STILL PARTICIPATE IN
THE CASE?

Yes, If an application to intervene is denied, the person can still participate in the hearing as a witness.
(See § 28)
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25. CAN A PERSON BE FOREEBCOMPELLED TO APPEAR AS A WITNESS BEFORE-FTHE-BOARD-OR BE
FORCED-TO-PROVIDE DOCUMENTSIN-A-CASE?

ofthe Departmentto-find-outthe-amountefanyfee—Under state law, the Board Chair has the power
to issue subpoenas to require attendance of witnesses or to compel the production of documents or
other evidence. To request issuance of a subpoena, the applicant, the Town, or any person with
standing under G.S. 160D-1402(c) may make a written request to the Chair explaining why it is
necessary for certain witnesses or evidence to be compelled.

THEHEARING
26. HOW ARE SUBPOENAS SERVED?

Subpoenas are served just as they are in any normal court proceeding— (see N.C. Rule of Civil
Procedure 45(b)). They can be served by personal delivery by the sheriff, by the sheriff's deputy, by a
coroner, or by any person who is not a party and is 18 years of age or older:

Sewvice of a-subpoenaaust, o Loy oo be made-bypersonsii-eeliveringa-copyoitbestbpoenate
the-persen—or-by-served by registered or certified mail addressed to the person, return receipt
requestedyorby-acceptance-ofthesubpoens-. Allernatively, they can be served by any means agreed
to by the person being served-by-an-agreed-upen-means, including email. Service of a subpoena for
the attendance of a witness can also be made by telephone communication with the person named
in the subpoena, but this type of service is only available if it is done by the sheriff, the sheriff's
designee who is 18 years of age older and not a party, or by the coroner.

27. WHAT ARE THE PROCEDURES FOR ISSUANCE OF SUBPOENAS?

A subpoena will only be issued upon submission of a completed "Subpoena Request Form” provided
by and returned to the Planning Department. Any request for a subpoena by an applicant, appellant,
or the Town must be served on the Chair and all persons who are parties to the case or have moved
to intervene as a party at least 10 days prior to the hearing on the case at issue. Persons moving to
intervene as a party must serve a subpeoena request on the Chair and all persons who are parties to
the case atleast 24 hours prior to the hearing on the case at issue.
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The Chair shall issue requested subpoenas that the Chair determines to be relevant, reasonable in
nature and scope. and not oppressive, The Chair shall rule on any motion to quash or modify a
subpoena. Decisions regarding subpoenas made by the Chair may be immediately appealed to the full
Board. The Board shall hear any such appeal in a duly-noticed meeting. If a person fails or refuses to
obey a subpoena issued pursuant to this subsection, the Board or the party seeking the subpoena may
apply to the General Court of Justice foran order reguiring that its subpoena be obeyed, and the court

shall have jurisdiction to issue these arders after notice to all proper parties

THE HEARING

2728, HOW LONG DO BOARD MEETINGS LAST?

Because itis hard to predict or control how many matters will be placed on the Board's agenda at any
of its regular monthly meetings, and because the matters which come before the Board demand its
utmost attention and clarity, meetings which last too long interfere with the Board's ability to function
effectively. tnordertocontrolthelongth-ofmeetingsthe-BeardThe Board generally will netstartany
new-case-mere-thanadjourn approximately 3 1/2 hours after the start of its meeting-without-regard
te-how-long-the-applicant and continue to the next meeting any cases which are not completed or
appellantpredictsthepartieuler-hearing- wilHast—Fhe-Beard-heard. However, the Board may shorten

or allow lengthier hearings in its discretion, and in_all other respects may adopt such other or

additional rules for the length and conduct of its meeting or of a particular meeting as it may see fit,
so long as the substantive and procedural due process rights of the parties are reasonably protected.

28:29. WHO MAY PARTICIPATE IN HEARINGS BEFORE THE BOARD? WHO-ARE-(PARTIES?
WHO-ARE AND WITNESSES2)

There are two types of participants in hearings before the Board: “Parties” and “Witnesses.”

A. Parties. The applicant or appellant, and the Town of Boone are always considered parties in a
hearing before the Board. In addition, a person who has properly intervened in the case is
considered a party to the case. (See §§ 22-23)

B. Witnesses. Any interested person, other than a party, may participate in a hearing before the
Board by testifying and is considered a “witness.” (See §29)- 30.) At the start of each meeting of
the Board, the Chair will announce the availability of sign-up sheets for any person wishing to
appear in a case before the Board scheduled for that meeting. A person who wishes to testify as
a witness in a hearing must record his or her name on the sign-up sheet for the case in question
unless the Chair or Board allows people who have not signed up to also testify. If people who did
not sign up are allowed to testify, every person who wants to be heard but did not sign up must
also be allowed to testify. Parties and witnesses who are called by parties to testify are not
required to sign the sign-up sheet.

29:30. IF M AV NOT THE PERSON WHO FILED THE APPLICATION OR ARREALED-A-STAFF
DECISIONAPPEAL, CAN | STILL APPEAR BEFORE THE BOARD?
Yes. All hearings before the Board are open to the public, and interested members of the public can

participate in two different ways. People who wish to make statements to the Board abouta particular
matter can sign up prior to the hearing on the matter on sign-up sheets placed near the entrance of
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| the room in which the BOAis conducting its hearing. (See §28)- 28| Since the sign-up sheets are turned
into the Board at the beginning of the hearing ona matter, it is important to arrive on time. Otherwise,
you might not be able to speak. Other people can also request that they be allowed to participate in
a case as a party, but only a person who has a special and substantial interest in a case before the

| Board will be allowed to intervene in the case as a party. (See §§ 22-23}-.) A person who has
intervened can ask questions of other witnesses at the hearing and can argue the facts and law of the
matter under consideration, just asany other party to the case is entitled to do.

30,31, WHO CAN REPRESENT A CORPORATION, LIMITED LIABILITY COMPANY (“LLC”), OR
OTHER NONHUMAN ENTITY BEFORE THE BOARD?

Only an attorney licensed by the State of Naorth Carolina can represent a corporation, LLC, or other
non-human entity before the Board. Attorneys can argue the law and facts of a case, object to
materials and evidence offered to the Board, and question their witnesses and cross-examine other
witnesses. Other types of experts, such as engineers, architects, and appraisers, can testify in the
hearing on a matter, but they cannot argue the law and facts of a case, object to materials and
evidence offerad to the Board, or question other witnesses at a hearing.

31.32. WHO CAN REPRESENT A NATURAL PERSON BEFORE THE BOARD?

A natural person is the term in the law for a human being who is acting in his or her own names
representing his or her own interests. A natural person may be represented by an attorney, or he or
she may represent himself or herself. If a natural person wha is also a party chooses to represent him
or herself, that person can argue the case to the Board by summarizing the facts and offering legal
argument, can testify, and can ask questions and cross-examine witnesses who appear.

32.33.  WHATHAPPENS IF THE PERSON APPEALING A CASE OR THE APPLICANT DOESN’T
SHOW UP FOR THE HEARING?

If the party who has filed the application or appeal fails to show up for the scheduled hearing, the
Board can either dismiss the case or it can continue it ta another time to provide an opportunity for
the party to justify the failure to appear. This decision shall be made by a majority vote of the Board.

33:34. IF AN APPLICATION OR APPEAL IS DISMISSED DUE TO THE FAILURE TO SHOW UP FOR
THE SCHEDULED HEARING, CAN THE APPEAL OR APPLICATION BE REVIVED?

It depends. Once a case is dismissed, the party must file a new application for a special use permit,
variance or subdivision approval if it wants it to be considered by the Board. Generally an application
is evaluated against the requirements in the UDO at the time the application is filed. If the
requirements of the UDO have not changed since the dismissed application, an identical application
may be filed. If on the other hand, the requirements of the UDO have changed since the dismissed
application was filed, itmay no longer be possible to submit an identical application. A new application
reguires that a party submit all required materials and pay the required fees as if no prior application
had been submitted. (See § 6}-.) No credit is given for the fees paid in connection with thea case
whichthat was dismissed.

A person wishing to appeal a staff decision can only do so within thirty days of the decision, so if the
| case is dismissed for aan appellant's failure to show up for the scheduled hearing, it usually will be

10

Town of Boone Page 17



Minutes Town Council July 13, 2021

too late to attempt to file a new appeal. If the person acts within thirty days of the decision, however,
an appeal can be re-submitted upon the completion of a new appeal form and payment of new fees.

I (See § 6}.)

34.35. WHAT IS THE ROLE OF THE TOWN ATTORNEY AT HEARINGS?

| The Town Attorney attends meetings of the Board and normally acts as the Board’s attorney. In that
role, the Town Attorney can call witnesses, cross-examine witnesses offered by any party, cross-
examine witnesses who are appearing as members of the public, answer legal questions from the
Board members, and provide direction and clarification to Board members when he or she believes it
is warranted to do so, including during the Board’s deliberations.

In cases involving appeals of staff decisions, however, the Town Attarney is-expected-tewill appear as
attorney representing Town staff, and will assist staff in presenting its evidence and te-advocate the
staff’s position. When the Town takes a position against an application, that position is represented
by the Town Attorney. When the Town Attorney acts as an advocate for a staff position or represents
the Town against an applicant, he or she can still answer legal questions from Board members, but
every party must also be given an oppertunity to address those questions. Alternatively in such cases,
the-Board-may-employ-independent counsel may be retained to advise #the Board with regard to the
case in question.

35:36. IN WHAT ORDER DOES THE BOARD HEAR CASES OR OTHER MATTERS SCHEDULED
BEFORE IT?

Cases are placed on the Board’s agenda on a first come-first served hasis, based an the order in which

they reach a readiness for hearing, the date an appeal from a staff decision is filed, or the date of an

applicant’s demand for hearing, should an applicant cut off the application development process by

instructing department staff to place the item on the agenda pursuant to UDO § 4.05.02(B).

36 RESERVED
RESERVED

37. HOW MUCH TIME DOES AN APPLICANT OR APPELLANT HAVE TO PRESENT A CASE?

There is no time limit placed on the presentation of a case, but the Chair or the Board may prohibit
the presentation of repetitive, irrelevant, unreliable or other evidence deemed to be of little to no
usefulness to the Board in making the findings of fact and conclusions of law regarding the matter
before it. (See §§79,-88}-_75-78.) Although the North Carolina Rules of Evidence do not strictly apply
to proceedings before the Board, the Board will only consider evidence that meets at least minimal
standards for reliability. {See-§557-62){Sce §§ 55-66.) As to the length of Board meetings, see § 28
herein.

38: RESERVED

329.38. WHAT HAPPENS IF A CASE IS NOT REACHED WHEN IT IS FIRST SCHEDULED?

If a case is not reached when it is first scheduled on the agenda and the Board does not schedule it
for hearing ata special meeting, it will be scheduled for the next regularly-scheduled meeting of the
Board and will hold its place in the line of cases to be heard.

11
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40.39 WHAT HAPPENS IF AN APPLICATION OR APPEAL IS MODIFIED BETWEEN THE TIME THE
STAFF REPORT IS DISTRIBUTED AND THE TIME IT COMES BEFORE THE BOARD?

In every case which comes before the Board, the staff of the Planning Department prepares an analysis
of the case for the Board called the “staff report”-aad that is distributed to the Board and all parties
to the case about a week prior to the meeting. (See § 18}-.) If an applicant has changed its plans or
any other features of its application between the time the staff report is distributed and the meeting,

there may be no opportunity for staff to thoroughly evaluate the revised application. Therefore, in
every case in which there is a change between the application materials evaluated in the staff report
and the Board meeting, as soon as such a change becomes apparent to the Board, it will suspend its
hearing on the merits of the application and conduct a hearing to determine whether it should
continue the case to a future meeting in order to allow staff to evaluate the modified application
materials. Even if the case is an appeal of a staff decision, if the appealing party tries to bring up
questions which are outside the scope of the stated appeal to such an extent that another party or
the Town itself will be prejudiced if it does not have an additional opportunity to prepare a response
to the additional questions, the Board may continue the case. The Board may question staff and others
at the hearing to help it decide whether it should proceed or continue the case. If the Board decides
it can fairly consider the case without & revised staff analysis, such as in cases in which any
modifications are obviously minor, it can proceed with its hearing on the case without the benefit of
an updated staff report.

41.40. CAN PARTIES TO AN APPEAL SUSPEND THE HEARING AND ENTER INTO A MEDIATION
OR OTHER FORM OF ALTERNATIVE DISPUTE RESOLUTION TO SETTLE THE ISSUE?

Yes. The parties to an appeal may agree to mediation or other forms of alternative dispute resolution.
Ifall parties canfirm they wish to engage in altemative dispute resolution, the Board shall adjourn the
hearing to give them a reasonable opportunity to do so.

42:41. IF MULTIPLE ISSUES ARE INVOLVED, CAN THE BOARD DIVIDE THEM INTO SEPARATE
HEARINGS?

Yes. Upon motion of any party to a case or by motion of a Board member, second, and majority vote,
the Board may divide a hearing by issue. For example, in a hearing on an application for a special use
permit, the Board may first admit evidence as to whether an application is complete, hearing from
each party and witness as to that specific issue, closing the hearing as to that issue, and then voting
on that issue. As further example, if a motion is offered to dismiss an appeal based upon the assertion
that it was not filed timely, and thus whether the Board has subject matter jurisdiction over the case,
evidence on that issue alone can be solicited and a decision on that issue can be rendered before the
case at large is presented. Using this system, in the event a vote is taken which bars the granting of
the variance, appeal, or permit, as the case may be, the case will end and no further votes need be
taken unless a request for a provisional vote is madesecended and adeptedapproved by majority
vote of the Board. (See §34} 83.)
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43.42. CAN THE BOARD REOPEN THE EVIDENTIARY PORTION OF A HEARING AFTER IT HAS
BEEN CLOSED?

Yes. After the evidentiary portion of a hearing has been closed, should any member of the Board
request that the hearing be reopened, upon majority vote, the Chair will reopen the hearing. The
Chair can also reopen the hearing on his or her own initiative. When a hearing is reopened, each
party to the case shall be given an opportunity for follow up, If any, but only as to Information
elicited or solicited by a Board member of a witness or party. A party may not use the reopening of
the hearing to present matters which are beyond the scope of the information elicited or solicited by
the Board.

44.43. WHAT HAPPENS IF A CASE CAN NOT BE FINISHED AT A SINGLE MEETING OF THE
BOARD?

When a hearing or case is not concluded in one session of the Board, it will be recessed and continued
until a subsequent regular meeting of the Board or until a special meeting called for the specific
purpose of completing the case. and If the-a case is extended into another session, absent a stipulation
on the record by all parties to the case to the contrary, the same Board members who participated in
the initial meating must comprise the Board which hears the case at the subsequent meeting(s). If
circumstances prevent identity between the Board members at the initial and concluding hearings,
such as the expiration of the term of a Board member and the naming of the Board member’s
replacement, and the parties are unwilling to waive their objections to this lack of identity, the case
shall be presented to the Board at the resumed hearing from the beginning, and no evidence
presented to the Board in the incomplete hearing shall be considered by the Board in its decision.

45.44. IS A RECORD MADE OF HEARINGS BEFORE THE BOARD?

Yes. The Clerk records all cases before the Board. Any person wishing to record a meeting of the Board

may also do so by utilizing a certified court reporter or any recording device so long as it does not

disrupt the hearing. Although a party who has filed a petition for judicial review of a decision of the
] Board may obtain a copy of the recordings made at the hearing, neither the Board nor the Planning

Department shall have any responsibility to prepare a verbatim transcript of a Board hearing unless

ordered to do so by a Court of competent jurisdiction upon the financial commitment of a party to
| pay for the transcription in accordance with N.C. Gen. Stat. §368A-393{i 160D-1402(h).

46.45. MAY THE BOARD SCHEDULE A SPECIAL MEETING TO TAKE UP A CASE OR COMPLETE
ONE?

Yes. If at a regularly scheduled meeting of the Board, it concludes that it will be unable to complete
all cases uponthe agenda, it may schedule a special meeting to complete the agenda or hear a specific
case~but. Notice must be published to the public unless the time and date of the special meeting
srustbeis announced prior to the close of the regular meeting; and in any event, all parties required
to be notified must be sent notice of the reconvened hearing in accordance with UDO § 6.01.04. The
Board may not schedule a special meeting for which there is an inadequate time to provide the
required notice,
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PRESENTATION OF A CASE AT THE HEARING.

47:46. IF | APPEAR BEFORE THE BOARD WHAT IS EXPECTED OF ME?

The Board expects people who appear before it to prepare in advance, and to be truthful and
respectful, not only of the Board itself, but of others who might appear on the matter, even if they
have adifferent view. Mostof the time the Board cannot simply consider whether people who appear
before it support or oppose a particular application or decision; they-hava-terather, Board members
must consider the facts of the case and apply the criteria of the UDO that relate to the partieular
matter before ithe Board. (See §§ 77-83}-.)

If you are the person with the burden of proof before the Board (See-§see § 49) such as an applicant
for a special use permit or a person seeking a variance, you are expected to present the Board with
sufficient information to allow it to decide all of the issues it must consider in your particular type of
case. You can do this through your own testimony, documents and exhibits, and the testimony of
others. The only way a person can understand what information is essential to his or her case is by
reviewing the relevant sections of the UDO. In every case the Planning Department prepares an
analysis of what it thinks the issues are in the case and that report may summarize all or some of the
facts as staff sees them. This is called the “staff report.” (See § 18) It is your responsibility to familiarize
yourself with the staff report before the hearing so that you can tell the Board what parts of the report
with which you agree and what parts, if any, with which you disagree. The staff report is not intended
to present everything that you might want to have the Board consider, and it may not address each
ofthe issues that the Board must decide to issue a decision in your favor. It may not present the facts
or law in your case in the same way you see them. If you rely on the staff report to meet your burden
of proof without having closely reviewed it, you do so at your own risk as it may be inadequate to fully
prove your case.

If you appear in front of the Board as a “witness” because you have an interest in the matter before
the Board or have information concerning a matter which is before the Board, you are expected to
testify truthfully and to stick to the subject about which you are testifying. The Board appreciates it if
people who appear are as concise as possible, but you should not leave important information about
a matter out of your presentation because you are trying to save time.

48:47. WHO HAS THE BURDEN OF PROOF IN A CASE BEFORE THE BOARD?

The burden of presenting sufficient evidence to allow the Board to decide an issue is always upon the
party or parties urging a particular position. However, at a minimum, the applicant or appellant must
| provide competent evidence which addresses every material issue. (See §§_55-57-63}-, 65-66.) Each
of the matters which must be proven for the Board to grant the relief in the type of case before it s
| considered a “material issue.” {See 5553-56)Similarly, the burden of persuasion is on the applicant,
appellant, or other party or person advacating a particular position.

48.48. WHAT ARE THERETHE RULES FOR DECORUM OF PARTICIPANTS AND OBSERVERS OFAT
HEARINGS-BEFORE-THEBOARD?2?

Yes. Whether they are parties, attorneys, representatives, witnesses or simply spectators to a hearing
before the Board, all persons are expected to conduct themselves in an appropriate and respectful
manner while in the hearing chambers of the Board. Profanity, arguments hetween witnesses,
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arguments between attorneys and witnesses or other attorneys, arguments among spectators, noise
which interferes with the conduct of the hearing, and the like, shall not be tolerated, and that or any
other such behavicr seeking to disturb or which does disturb the presentation by a party or witness
or the deliberations or vote of the Board may result, by order of the Chair, in the removal of the
person(s) causing or engaging in such action, interference or disturbance from the hearing chamber.

49. DETERMINATION OF PRELIMINARY MATTERS; JURISDICTIONAL OBJECTIONS

Objections regarding jurisdictional, including, but not limited to, the timeliness of an appeal or the
standing of a party, may be made to the Board. The Board Chair shall rule on any objections, and the
Chair's rulings may be appealed to the full Board. The Board should address any other preliminary
matters that might moot or otherwise change the presentation of the matter, including such matters

as a request to intervene, request for a continuance, determination whether a modification to an
application reguires that the hearing be delayed, and objection to the participation in the case by a
Board member

50. WHAT IS THE ORDER OF A HEARING ON AN APPLICATION FOR A VARIANCE, SPECIAL USE
PERMIT OR MAJOR SUBDIVISION APPROVAL?

proceed inthe following order, although if the parties agree or there is no objection, deviations in this
order shall notimpair the decision in the case:

A. Applicant is given an opportunity to object to any materials which were provided to the Board in
advance of the hearing;

B. Applicantis given the opportunity toe make an opening statement,
C. Parties other than the applicant are given an opportunity to make opening statements;

D. Applicant presents the evidence in support of the application. For an explanation of the types,
| forms and admission of acceptable evidence, see §§57-64 55-66.

E. Town presentsevidence pertinent to the application. However, atany time before, during or after

the presentation of evidence by the Applicant, a Board member, with permission from the Chair

| or full Board, may request the testimony of Planning Department staff as to any matter relevant

to the case, including their interpretation of provisions in the UDO, Boone 2030 Plan, or
Comprehensive Plan.

F. Other parties present evidence pertinent to the application.
G. Non-party witnesses testify and offer evidence.
H. Applicant is given opportunity to present rebuttal evidence.

1. Applicant is given the option of giving its closing summary and argument or deferring its
presentation until all other parties are given the opportunity for closing summary and argument.
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J. Inthe order they have qualified as intervenors, Parties other than the Town present their closing
summary and argument.

K. Town presents its closing summary and argument.

L. Ifapplicant has deferred presentation, applicant presents its closing summary and argument.

M. Chaircleses-evidentiary-portion-ofhearingand-Board deliberation begins. (See §§ 71-74}-.)

N. If, in the course of its deliberations, the Board entertains additional testimony or other evidence
from any party, the Board shall allow all other parties and witness to address the particular subject
area as to which the additional evidence was allowed.

51. WHAT IS THE ORDER OF AHEARING ON AN APPEAL OF A-BDERARTMENTAN ADMINISTRATIVE

DECISION?

Preliminary matters—; The Board first shall hear and determine any preliminary matters, such as a
request to intervene, request for a continuance, a determination whether a modification to an
application requires that It be delayed, or an objection to the participation in the case by a Board
member,

Hearing procedures—: After the disposition of any preliminary matters, cases on appeals from
DepartmentAdministrative dedisions shall proceed in the following order, although if the parties agree
or there is no objection, deviations in this order shall not impair the decision in the case:

A

b

ol S

-

L.

Appellant is given an opportunity to object to any materials which were provided to the Board in
advance of the hearing;

Appellant is given the oppartunity to make an opening statement;
Parties other than the Appellant are given an opportunity to make an opening statement;
Town presents evidence to explain/support Pepartmentalthe Administrative decision.

Appellant presents the evidence in support of the appeal. For an explanation of the types, forms
and admission of acceptable evidence, see §§ 57-64.

Other parties present evidence pertinent to the appeal.

Non-party witnesses testify and offer evidence pertinent to appeal.
Town is given opportunity to present rebuttal evidence.

Appellant is given opportunity to present rebuttal evidence.

Appellant is given the option of giving its closing summary and argument or deferring its
presentation until all other parties are given the opportunity for closing summary and argument.

In the order they have qualified as intervenors, Parties other than the Town present their closing
summary and argument.

Town presents its closing summary and argument.
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M. If Appellant has deferred presentation, Appellant presents its closing summary and argument.
N. Chair closes evidentiary portion of hearing, and Board deliberation begins. (See §§ 71-74)

52. WHAT DOES AN APPLICANT HAVE TO PROVE TO BE GRANTED A VARIANCE?

The burden of proof in every hearing before the Board on a variance request is upon the applicant. A
variance request must be specific to the lot and to the development for which it is requested and
neither the nonconforming use of lands, buildings, or structures in the same zoning district; nor the
permitted use of lands, buildings or structures in other zoning districts are grounds for the granting of
a variance. Financial hardship alone is not a basis for a variance, and the fact that a lot may be used
for greater profit if the variance is granted is not grounds for the granting of a variance. A variance
cannot be granted to allow property to be used for something which the UDO does not allow in the
zoning district the lot is located, and a variance cannot enlarge or expand existing nonconformities. In
order to obtain a variance from the Board, each applicant for a variance must make a presentation
which addresses each of the requirements of the UDO for a variance and must convince the Board
that he or she is entitled to the variance. A failure to address each of the requirements may result in
the dismissal of the case. {See-§76}-In order to grant a variance, the Board must conclude that:

A. Unnecessary hardship would result from the strict application of the UDO (however, it is not
necessary to demonstrate that in the absence of the variance no reasonable use can be made of
the property); and

B. The hardship results from conditions which are peculiar to the property such as location, size or
topography (hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are comman to the neighborhood or the general public may not be the basis for
granting a variance); and

C. The hardship did not result from actions taken hy the applicant or the property owner (however,
the act of purchasing property with knowledge that circumstances exist which may justify the
granting of a variance shall not be regarded as a self-created hardship); and

D. The requested variance is consistent with the spirit, purpose, and intent of the UDO, such that
public safety is secured and substantial justice is achieved,

53. WHAT DOES AN APPLICANT HAVE TO PROVE IN ORDER TO BE GRANTED A SPECIAL USE
PERMIT?

The burden of proof in every hearing before the Board on an application for a special use permit is
upon the applicant. In order to obtain a special use permit from the Board, each applicant for a special
use permit must make a presentation which addresses each of the requirements of the UDO for a
special use permit and must convince the Board that he or she is entitled to the permit. An applicant
generally cannot meet its burden by simply endorsing the staff report as its presentation. (See § 18}
.) An applicant for a special use permit must prave all of the following:

A. The application is complete (Note that staff may have identified in the staff report areas in which
they think the application is deficient or does not comply with the requirements of the UDO. An
applicant is expected to address each such area to convince the Board the application s not
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deficient and does comply with the UDO, and a failure to do so may result in the dismissal of the

case. {See-§7b);-and

B. If completed as proposed, the development:
i Will comply with the requirements of the UDO;
ii. Will not materially endanger the public health or safety;
ii.  Will not substantially injure the value of adjoining or abutting property;
iv. Will be in harmony with the area in which it is to be located; and

v.  Will be in general conformity with the Town’s Comprehensive Plan, Boone 2030 Land Use
Plan, and all other relevant plans officially adopted by the Town.

C. When the property to be developed triggers a transitional zone analysis: Because of the variable
topography and characteristics of particular tracts of land within the Town’s zoning jurisdiction,
the solutions incorporated into the development plan by the applicant must be tailored to
specifically address the characteristics of the particular location in relation to each protected
district triggering a transitional zone analysis. In cases involving transitional zones, the applicant
must show, by clear and convincing evidence, that the planned development will effectively and
to the greatest degree reasonably possible mitigate the impacts of the proposed development
upon the protected district, specifically offering the applicant’s plans to mitigate those impacts.
Only if an applicant can demonstrate by clear and convincing evidence that the normal
requirements of the ordinance are themselves sufficient to protect the protected district may the
application be approved without additional measures being incorporated into the site specific
development plan. The applicant must address:

i Noise impacts;

ii. Light impacts; and

iii.  Any other predictable negative effect, including negative visual effects, negative traffic
effects, and negative health effects.

54, WHAT DOES AN APPLICANT HAVE TO PROVE IN ORDER FOR A MAJOR SUBDIVISION TO BE
APPROVED?

An applicant must show the same things to have a major subdivision approved as are required to

obtain a special use parmit. (See §54} 52.)

55. WHAT DOES AN APPELLANT HAVE TO PROVE IN ORDER FOR THE BOARD TO REVERSE OR
MODIFY A-DERARTMENTALAN ADMINISTRATIVE DECISION?

In order for the Board to reverse or modify a decision by the BepartmentAdministrator, an appellant

rights were prejudiced because the Bepartmest’'sAdministrator’s findings, inferences, conclusions, or
decisions, in relation to the decision from which the appeal is taken, were:
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A. Inviolation of constitutional provisions, including those protecting procedural due process rights;
or

B. Inexcess of the statutory authority conferred upon the Town by ordinance; or
C. Inconsistent with applicable procedures specified by statute or ordinance; or

D. Affected by other error of law; or

E. Unsupported by substantial competent evidence in view of the entire record; or

F. Arhitrary or capricious.

EVIDENCE

56. WHAT EVIDENCE CAN THE BOARD RELY ON IN MAKING A DECISION, GRANTING A PERMIT OR
GRANTING A VARIANCE?

The Board is required to base its decisions on "competent evidence.” The term "competent evidence,"
does not prevent the Board from relying on evidence that would not be admissible under the Rules of
Evidence as applied in Morth Carolina courtrooms so long as the evidence was admitted without
ohjection, or it appears to be sufficiently trustworthy and was admitted under such circumstances
that it was reasonable for the Board to rely upon it. It can rely on testimony of witnesses and
documentary evidence. (See §559 55-64). Evidence may even include hearsay evidence, such as an
‘ affidavit or letter written by a person who is not present. (See §634 59.) Board members can also rely
upon knowledge of the property which is the subject of the case i their knowledge is fully disclosed
during the hearing in order to give the parties a fair opportunity to address the knowledge uponwhich
‘ they intend to rely. (See §66}- 64.)

The Board can generally only rely on opinion evidence when it is offered by an expert if it pertains to
any of the following:

A. That the use of property in a particular way would affact the value of other property;

B. That the increase invehicular traffic resulting from a proposed development would poss a danger
to the public safety; and

C. Matters about which only expert testimony would generally be admissible under the North
Carolina Rules of Evidence. (See §59 57 (D411

57. ARE STATEMENTS BY AN ATTORNEY APPEARING AS THE REPRESENTATIVE OF A PARTY
CONSIDERED EVIDENCE?

Mo. Attorneys representing parties participating in any hearing may not be sworn and their
statements are not considered evidence. Statements made by an attorney representing a party shall
be considered only as legal argument or a summary of evidence intended to be offered, or which has
been offered by parties and witnesses participating in the hearing. Statements by attorneys based
upon facts not offered into evidence through the sworn testimony of a witness, properly
authenticated documentary evidence, or other competent evidence shall have no weight and shall
not be the basis for a Board's decision based upon the position urged by the attorney.
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58. HOW IS TESTIMONY (OR TESTIMONIAL EVIDENCE) PRESENTED?
A. MUST TESTIMONY BE GIVEN UNDER OATH OR AFFIRMATION?

Yes. All testimony offered in connection with a case before the Board must be offered under oath
or affirmation administered by the Chair, another member acting as ehairChair, or the Board
Clerk.

B. WHAT TESTIMONY ARE WITNESSES COMPETENT TO OFFER?

Testimony from non-expert witnesses should generally be comprised of factualinformation within
the personal knowledge of the witness, as opposed to opinions. In general, the Board cannot rely or
base its decision or findings on the opinion testimony of lay witnesses. For example, a witness’s
testimany that “traffic will be a problem” is entitled to no weight while that same witness’s testimony
that “| watched and counted the traffic between 9:00 a.m. and 9:30 a.m. on a Friday morning and X
number of cars drove past the site” is competent evidence which could be used by the Board to help
determine the facts of a case, to pose questions to a traffic engineer, and even to decide whether the
testimaony of a traffic engineer is credible.

C. WHAT OPINIONS CAN BE RELIED UPON BY THE BOARD?

Only experts can give competent opinions concerning matters which are within the specialized
knowledge of experts. (See §59 57(D)). If a witness is not testifying as an expert, testimaony in the form
of opinions or inferences is limited to those opinions or inferences which are rationally based on the
perception of the witness and helpful to a clear understanding of his testimony or the determination
of a fact in issue. For example, a lay witness might testify, “He appeared to be drunk.” The Board can
never rely on opinion evidence when it is offered by a layperson or non-expert te establish that the
use of property in a particular way would affect the value of other property, including the witness’s
own property, or that the increase in vehicular traffic resulting from a proposed development would
pose a danger to the public safety.

D. WHAT OPINIONS MUST COME FROM AN EXPERT?

Competent opinions regarding scientific, technical or other specialized knowledge which will
assist the Board in understanding the evidence or determining a fact in issue must be provided by
an “expert.” A witness can be qualified as an expert by virtue of knowledge, skill, experience,
training, or education. An expert may testify in the form of an opinion if all of the following apply:
(1) The opinion is based upon sufficient facts or data; (2) The testimony is the product of reliable
principles and methods; and (3) The witness has applied the principles and methods reliably to
the facts ofthe case. The Board can never rely onopinion evidence offered by a layperson or non-
expert to establish that the use of property in a particular way would affect the value of other
property, including the witness’s own property, or that the increase in vehicular traffic resulting
from a proposed development would pose a danger to the public safety.

E. HOW DOES A WITNESS QUALIFY AS AN EXPERT?

A person who proposes to appear before the Board as an expert must first present the credentials
which qualify the witness as an expert. Specifically, the person must explain what knowledge,
skill, experience, training, or education qualifies the person to give expert opinion testimony by
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instilling in the witness the superior knowledge of the area to be addressed in the testimony. Once
the credentials of a witness are presented, the Board must invite all parties, should they choaose,
to ask questions of the witness regarding the witness’s credentials and at the conclusion of the
guestioning, to either agree that the personis an expert or object to the person being considered
an expert. If an objection is made, the party offering the objection must explain how the person’s
credentials do not establish the capacity for the person to give a scientific, technical or other
specialized opinion which will assist the Board in understanding the evidence or in determining a
fact in issue must be provided by an “expert.” Once all parties have been given the opportunity
to be heard as to the witresseswitness' qualification as an expert, the Chair shall render a
determination as to whether the person has qualified asan expert, The Chair's determination can
be overridden by the Board, by majority vote upon proper motion and second. A person who is
offered as an expert to the Board may not provide opinion evidence until the Chair or the Board
has accepted the witness as an expert.

F. CAN THE BOARD LIMIT A WITNESS'S TESTIMONY?

Yes. At the start of a hearing or at the beginning of testimony by non-party witnesses, the Chair
may request an estimate of the time each party anticipates it will take to presentits case, and/or the
Chair may review the sign-up sheet of witnesses. At that time, or at the conclusion of the presentation
of their cases by parties to the hearing, the Chair or any member of the Board may propose that the
Board limit the time for each non-party witness to testify and may further limit the number of
witnesses offering testimony on any particular point. If time limitations for witnesses are proposed by
the Chair, the Board may overrule the Chair's recommendation by motion, second and majority vote.
If time limits are proposed by a Board of Adjustment member, such proposal shall be in the form of a
motion and second, and shall be adopted by majority vote. The Board generally will not limit the
number of witnesses or length of presentation by witnesses callad by a party, except to prevent the
presentation of repetitive, irrelevant, unreliable or other evidence deemed to be of little to no
usefulness to the Board in making the findings and decisions regarding the matter before it. However,
if the applicant or appellant has chosen to appear on the “short agenda,” the overall time of the
presentation by the applicant or appellant will be limited to fifteen minutes, (See § 37)

G. WHO CAN CROSS-EXAMINE A WITMESS?
Each person who testifies before the Board is subject to cross-examination by every party to the
case or appeal other than the party who called the witness, but not to cross-examination by persons

only participating in the case as witnesses.
H. WHEN CAM A WITNESS BE CROS5-EXAMINED?

After a witness testifies, any party to the case can ask the witness questions. The parties take
turns asking, with the party who called the witness, if the witness was called by a party, going last.
See subsection . If the witness was not called by a party, questioning will begin with the Board
itself, followed by the Town, any intervening party, and the applicant. If the witness was called by
the applicant, after questioning by the Board, the Town will be given a chance to ask questions,
followed by any intervening parties and then the applicant. If the witness was called by the Town,
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after questioning by the Board, intervening parties will be given a chance to ask questions,
followed by the applicant. If the witness was called by an intervening party, after questioning by
the Board, the Town will be given a chance to ask questions, followed by the applicant. If
refuested, the Chair can allow additional rounds of cross-examination, and each round should

follow this same order.

. AFTER A WITNESS HAS BEEM CROSS5-EXAMINED, CAN A PARTY AS5K THE WITNESS MORE
QUESTIONS?

Yes. Following cross-examination, the party who called the witness is entitled to ask additional
guestions of the witness (“redirect testimony”), but that triggers the opportunity for further
cross-examination of the witness as to matters which first arise during the witness's redirect
testimony, and such further cross-examination shall be conducted in the same order as the
original cross-examination, followed by further redirect testimony, the party calling the witness
always being afforded the final opportunity to question that party’s own witness. As to witnesses
who are interested members of the public, the same opportunities are afforded using the same
sequence of questioners, with the Applicant or Appellant always given the final opportunity to

guestion the witness.
J. WHEN CAN BOARD MEMBERS ASK QUESTIONS OF WITMESSES?

Wembers of the Board have the right, when recognized by the Chair, to question any witness or
party appearing before the Board. They may do so at any time after a witness has been sworn,
whether during the presentation by a party, after the presentation by a party, during examination
or cross-examination of a witness called by a party or who is appearing as an interested member
of the public, or even after the witnass has returned to his or her seat, until the hearing is closed,
and they may inguire into any matter that may assist them in reaching a decision, whether or not
the matter was previously addressed by the witness in the witness’s testimony.

59, WHAT DOCUMENTS ARE ACCEPTABLE FOR PRESENTATION?

Arny evidence which might assist the Board in deciding an issue or case may be offered into evidence.
The North Carclina Rules of Evidence do not strictly apply to proceedings before the Board, but there
must be some indication of a document’s reliability for it to be given any weight. (See §62)- 59.] Any
documentary evidence relied upon by the Board in making its decision orin deciding an issue must at
a minimum be authenticated and relevant to the factual or legal issues which are under consideration.

60. CAN THE BOARD CONSIDER HEARSAY EVIDENCE, SUCH AS A LETTER OR AFFIDAVIT?

Yes. Hearsay evidence, generally understood as a statement made by a person not present at the
hearing, may be considered and given weight if the statement is made by a party or witness actually
involved in the hearing in a setting which promotes its reliability, or if it contains sufficient indications
of authenticity to assure the Board that it is reliable. For example, Information from the Internet
should normally only be considered if the date and source of the information is disclosed, and the
Internet “address” is displayed on the information sought to be submitted. People who make
statements against their own interests are generally considered reliable and such statements can be
presented to the Board. In general, the testimony of a person appearing before the Board, who is thus
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subject to cross-examination, will be preferred over testimony contained in a sworn statement or
affidavit, and testimony contained in a sworn statement or affidavit will be preferred over testimony
contained in a non-sworn written statement. However, the Board itself must ultimately determine
how credible and reliable any evidence presented toit is, and it is free to reject evidence whichit finds
unreliable.

61. HOW |S DOCUMENTARY EVIDENCE, INCLUDING PHOTOGRAPHS, AUTHENTICATED?

Mo document can be admitted into evidence until it has first been identified by the person offaring it
into evidence and authenticated. Authentication of a document is accomplished if it is either: (1)
certified as authentic, by signature, title and seal of a person who is the custodian of the record; or
(2) confirmed through the sworn testimony of a witness who establishes, based upon first-hand
krowledge, the date and author of the document, and, if a copy is used in place of an original, that
the document is a true and accurate copy of the original document. A photographis authenticated by
sworn testimony as to the date and place where the photograph was taken and the sworn statement
that the photograph fairly and accurately represents the subject depicted at the time the photograph
was taken.

62. HOW ARE DOCUMENTS SUBMITTED?

Once a document has been identified and authenticated, a witness or party wishing to offer it to the
Board for its consideration must provide a copy to every other party for review, present it to the Clerk
to mark the document with an identifying letter or number, and then hand it to the Board Chair.
Unless obhjected to by a party, or rejected by a majority vote of the Board after motion and second to
that effect, any such decument shall be accepted into evidence. If any party objects to a document
being accepted into evidence, the Board must rule on the objection by either overruling the ohjection
and accepting the document into evidence, or by sustaining the objection and refusing to accept the
document into evidenca. All documentary evidence submitted by a party or witness to a hearing shall
be retained by the Board Clerk as part of the official record of the case,

63. HOW MANY COPIES OF A PROPOSED EXHIEIT SHOULD BE SUBMITTED?

Although the Board will accept a single copy of a proposed exhibit, it is strongly recommended that
the person who wishes to submit a document into evidence bring enough copies for each of the five
Board members, the Clerk, and each party to have his or her own copy.

64. CAN PROPOSED EVIDENCE WHICH HAS BEEN REFUSED BE PRESERVED IN THE RECORD?

Yes. I the Board by its own action, or by sustaining an objection to testimony or a document which is
offered to it for consideration {See-§563 67} -refuses to consider evidence which has been offered to
it; [see §§ 65-58), the party or witness offering the evidence can make an “offer of proof” That
requires the witness or party announcing, “l wish to make an offer of proof” and then proceeding with
the testimony which has been excluded or providing the excluded document to the Clerk, who will
mark the document for identification purposes. Any such document shall be retained as part of the
record, but it shall not be considered by the Board in its deliberations or decision.
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65. WHEN CAN BOARD MEMBERS RELY UPON THEIR OWN KNOWLEDGE OF THE SUBJECT
PROPERTY?

Ifa Board member, while inspecting the property in question, has either noted some matter or feature
which may influence the Board member's decision in the case, or, while inspecting the full
departmental file in the case, has noted some document which is not included in the staff report, the
Board member can utilize such information under the following circumstances: While the evidentiary
hearing is still open, the Board member must note the matter or feature observed or document noted.
In the case of a document, the Planning Department shall produce the document for review by all
parties and Board members. The Board shall allow all parties to reasonably inspect the document
before it is inspected by other Board members, and each party shall be given an opportunity to offer
evidence related to the document. When a Board member has noted a matter or feature relating Lo
an inspection of the property in question, all parties shall be given an opportunity to present evidence
that relates to the matter or feature.

OBJECTIONS TO EVIDENCE

66. WHAT OBJECTIONS TO EVIDENCE ARE ALLOWED?

The only grounds for an objection to the testimony of a party or witness are that: (1) the testimony

has no relevance to the case before the Board, (2) the answer is not responsive to the question which

was asked, (3) the person offering the testimony is not competent to offer the type of information or

opinion being offered, or (4) the answer contains hearsay statements which do not meet the
‘ requirements of §634— 59,

The only grounds for objection to documentary evidence are that: (1) the evidence is not relevant; (2)
| the document has not been properly identified or authenticated in accordance with §6% 59; or (3) the

evidence is unacceptable hearsay or contains hearsay statements which do not meet the requirement
| of §61 59.

A party may also object to the form of a question, such as that it is argumentative, a compound

question, improperly leads (puts words in the mouth of) the witness, or calls for information which is
not relevant to the case.

67. WHAT EVIDENCE IS “RELEVANT”?

Relevant evidence is information which relates to a factual or legal issue which the Board may or must
decide in a particular case, including issues of credibility. A documentary piece of evidence which
contradicts the witness's testimony is always relevant since credibility of witnesses is an issue in every
case. Relevant evidence should, by itself or in combination with other evidence, help the Board to
determine any issue which the Board needs to decide.

68. WHO CAN OBJECT TO EVIDENCE?
Only a party may object to the testimony of a witness, the admissibility of a document, or a question
asked by another party.
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69. HOW ARE OBJECTIONS DECIDED?

The Board Chair shall rule on any objections, and the Chair's rulings may be appealed to the full Board.
Upon appeal to the Board, all participating members, including the Chair, shall vote, and any
abstention by a member shall be counted as a vote in favor of the motion. When-an-ebjection-ismade;

objection-to-a-vete-o oard-which-shall-decide-the-ebjection-by-maie ote. In the event of a
tie vote by the Board-en-an-ebjectien, the objection will be overruled and the evidence considered by
the Board. If testimony is successfully objected to, a witness may make an “offer of proof’ by stating
those things which the witness intended to state, but such statements will only be for the purpose of
preserving the record of the case and shall not be considered by the Board. (See §65)- 63.) The-Chair

counted-as-avote-infavorof-the-metion.

WEIGHING THE EVIDENCE BY THE BOARD.

70. HOW DOES THE BOARD DECIDE WHAT WEIGHT TO GIVE DOCUMENTS AND TESTIMONY?

In general, as with any court, the Board must weigh evidence which is presented to it. When there is
canflicting evidence relating to an issue it must decide, the Board must resolve such conflict. It may
also, however, refuse to give any weight to evidence which has been presented to it even when no
conflict in the evidence exists. In determining the weight it will give to testimony and documentary
evidence, the Board may consider such things as the credibility a witness, based on such things as
demeanor; a witness’s qualifications or expertise; a witness’s ability to observe the conditions about
which testimony is offered; the reliability and persuasiveness of documents which are offered for its
consideration; and any other factors it discerns will help it in choosing the evidence it finds most
persuasive. In general, the testimony of a person appearing before the Board who is thus subject to
cross-examination will be preferred over testimony contained in a sworn statement or affidavit, and
in general, testimony contained in a sworn statement or affidavit will be preferred over testimony
contained in a non-swarn written statement. However, the Board may conclude that the information
in a non-sworn statement is more reliable than the testimony of a person whao has appeared and
testified before it if it finds sufficient cause to do so.

71. CAN THE BOARD MAKE CREDIBILITY DECISIONS?

Yes. In making its decision the Board may explicitly or implicitly make credibility determinations
regarding the testimony of any witness or party, and where the Board has concluded that the
testimony of a particular witness Is not credible or Is otherwise unreliable, it is not bound to accept
that testimony and may not only reject it but, if warranted, may make a contrary finding from the
facts which that witness asserted. A credibility decision may be based upon such factors as the
demeanor of the witness, the consistency of the witness’s testimony, the consistency of the witness’s
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testimony with other evidence of record which the Board finds more reliable or persuasive, or any
other factor itidentified as the basis for finding a witness credible or incredible.

72. SHOULD BOARD MEMBERS DISCUSS THEIR VIEW OF A CASE WHILE EVIDENCE IS BEING
PRESENTED?

Private discussions among Board members should never take place regarding a case prior to a decision
being rendered. Board members should also limit open discussion with each other during the
presentation of the evidence, but instead should use the evidentiary portion of the hearing to listen
to, consider and elicit evidence relating to the issues which must be decided. After the evidentiary
portion of the hearing is closed and before a decision is rendered, Board members are encouraged to
publicly discuss their views of the case, including those factors which might lead them to support a
particular position or outcome in the case.

THE DECISION

73. HOW DOES THE BOARD DECIDE A CASE?

After the Chair closes the evidentiary portion of a hearing, the Board begins its deliberation.
Deliberations may be flexible and involve open discussion of the case among Board members or a
process by which the Board members identify proposed findings of fact {See§5777#9}-and determine
whether a majority of members endorse each such proposal, or a combination of the two. At the
suggestion of the Chair or another member of the Board, the Board can also conduct “straw
pelespolls” about particular issues or facts before formally adopting findings of fact or conclusions of
law. {5ee-§81}-The Board may consider each of the conclusions for the type of case before it and upon
motion and second, may vote on each such conclusion, geperally-in-the-order-set-outin-§55356;-and
the Board may include discussion and the adoption of findings of fact prior to any conclusion of law
being adapted, or it may intersperse such discussion and adoption of findings among its actions to
adopt conclusions of law. Once a motion has been made and seconded on either a proposed finding
of fact or proposed conclusion of law, Board members can offer proposed modifications to the
motion, and if those are accepted by the person who made the motion and the person who seconded
the motlon, the modified motion will be substituted for the original one. lﬂ ggugrgl, each Board

Puringlf the evidentiary portion of the case has been closed and, during the discussion of a case,
sheuld-anya Board member raiseraises an issue for which additional testimony is desired, a matter or
issue which was not addressed at the hearing, information based upon the member’s personal visit
to the property in question or the member’s review of the file and documents which are not part of
the staff report and have not been addressed during the evidentiary hearing, or othergood cause, the
Chair sheuldmay reopen the public hearing to allow evidence, argument and rebuttal evidence frem

the-parties;butnothingmere—{See844}on that particular issue. Followmg the closmg of the reopened

hearlng, the Board shall resume dellberatlons N -gen
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74. CAN THE BOARD RECESS A HEARING AFTER THE EVIDENTIARY PORTION OF THE CASE HAS
BEEN CLOSED AND RECONVENE THE HEARING AT A LATER TIME FOR THE DECISION TO BE
MADE?

es. Upon majority vote, the Board may recess a case between the close of the evidentiary hearing
and the decision by the Board until (but not later than) the next scheduled meeting of the Board, to
allow Board members an opportunity to review, but not discuss, the evidence which has been
submitted to it.

75. CAN A CASE BE DISMISSED BEFORE FULL FINDINGS OF FACT AND CONCLUSIONS OF LAW ARE
ADOPTED?

Yes. Ifan applicant does not present evidence which at a minimum addresses every conclusion of law
which must be decided by the Board in the particular type of case, {See-5453-56}-at the canclusion of
the evidentiary hearing, the Board can adopt a motion dismissing the case. Such a motion must specify
in what respect(s) the evidence or presentation was lacking. A dismissal of a case on this basis does
not prevent the applicant from submitting a new application for the same approval unless there is
some other reason that prevents that, such as a change in the requirements of the UDO. For example,
if an applicant for avariance fails to present any evidence at all ontheissue as to whether the hardship
resulted from actions taken by the applicant or the property owner, one of the matters which the
Board must decide in order to grant a variance, the Board could adopt a motion to dismiss the
application without deciding every other issue involved in the variance. If such dismissal is adopted in
connection with an appeal of a staff decision, which erdinarily should not occur, the appellant may
only file a new appeal if the time period for appealing the decision in question has not lapsed.

76. WHAT IS A FACT?

A fact is a description of a circumstance, event or occurrence as it actually takes place or took place,
a description of a physical ohject or appearance as it actually exists or existed, or an actual and
absolute reality, as distinguished from a supposition or opinion not provided by a gualified witness.
For example, when talking about traffic, a fact might be that “in the last month there have been ten
accidents” at a particular intersection, while a statement that “the intersection is dangerous” would
be considered an opinion and not a “fact” unless it were established by a qualified expert, in which
case It could be accepted as a "fact.”

77. WHAT IS A “FINDING OF FACT™?

A finding of fact is a statement of one or more facts which the Board decides is pertinent to the
decisions it must make to decide the issues involved in the case and which is adopted by the Board.
Findings of fact should be based on information presented at a hearing. Generally, the Board should
only adopt findings of fact which relate to the conclusions of law required in a particular case. See §§
51-54, For example, if the Board is considering an application for a variance, one of the things it has
to determine is whether an unnecessary hardship would result from the strict application of the UDO,
A finding of fact relating to that decision should explain why specifically the applicant would have
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difficulty complying with the UDO, such as, “There is a creel which cuts through the middle of the
property.” The Board must also make a finding of fact to resolve any conflicts in the evidence
presented to it if they relate to an issue material to the case. Therefore, if one person testifies, “The
road is ten feet wide,” and a second testifies, “The road is twenty feet wide,” the Board must make a
finding as to which is correct.

78. HOW DOES THE BOARD ADOPT FINDINGS OF FACT?

After-Upon its deliberation following presentatlon of the Chairelosescase, the pubhefem“-ef—a

hearingreach-Board membe
JS-)er—faets-be-adep%ed—Sueh-pfepesalmembers should statediscuss the facts presented in the case,

discuss the credibility of the witnesses if such has been put at issue by a party or raised as a concern

by one or more Board members, and resolve by majority vote as necessary any contested issues of
fact. Facts should be articulated in conclusory form as to what the Board member believes has been
established by the evidence-anésheuld-net-merely-be, rather than a recitation of a party’s or witness’
s-contentions. For example, an appropriate finding of fact may-be,~Fheis “the road is ten feet wide,”

whereas a statement that “Mr. Jones testified that the road is ten feet wide” is not epprepricteas-a
finding of fact. When a-competent opinion testimony is provided (See §§59 57(C) and (D)), a finding
of fact may be based upon that opinion. For example, the Board may adopt as a finding of fact, “The
intersection is dangerous,” but such a finding must be supparted by an expert opinion to that effect.
Findings of Fact should generally only relate to the issues before the Board that relate to the type of
case before it. {See-§5§52-55—They may include findings regarding the credibility of witnesses who
testified to matters which relate to those issues. (See §72)-Fhe-adepted-findings 70.) Findings of fact
should always address the staff report submitted in the case, and if portions of the report or the report
asa whole are not accepted as factually accurate, they should be specmcally identified. -Onee-a-ﬁnémg

79. WHAT IS A CONCLUSION OF LAW?

A conclusion of law is a decision about some requirement in the UDO needed to decide the type of
case before the Board. (See §§53-56})- 51-54.) For example, if the Board is considering an application
for a variance, one of the things it must decide is whether ernetancompetent evidence presented to
the Board establishes that unnecessary hardship would result from the strict application of the UDO.
That decision is a “conclusion of law.” -A-cenehisien—eftaw-The conclusions of law pertinent to a
particular case are generally set forth as potential motions in the Staff report. In approving or
rejecng any particular such motion, Board members should be-supperted-by-adepted-sufficient

Zarticulate the findings of factte-decide—the—+requirerment—_upon which each conclusion of law is
based.
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80. WHAT VOTE IS NEEDED FOR A VARIANCE TO BE GRANTED?

A decision by the Board to grant a variance requires an affirmative vote of four members of the Board
hearing the case as to every conclusion of law whieh-that is required;-as-wel-as to the-metienestablish
entitlement to grant-the variance.

81. WHAT VOTE IS NEEDED FOR A SPECIAL USE PERMIT OR MAJOR SUBDIVISION TO BE GRANTED
OR APPROVED?

All decisions by the Board to grant a special use permit or approve a major subdivision require a

majority vote on each legal conclusion which must be made, including the motion to actually issue

the permit or approve the subdivision.

82. WHAT VOTE IS NEEDED TO REVERSE OR MODIFY A STAFF DECISION?

All decisions by the Board to reverse or modify a decision by a staff member require a majority vote:
in favor of reversal or modification.

83. CAN THE BOARD IMPOSE CONDITIONS ON AN APPROVAL?

Yes. If the Board approves avariance, a special use permit or a major subdivision, the Board can attach
conditions to the approval, with or without the consent of the applicant, which the Board concludes
are reasonably related to an impact or impacts of some feature of the application which requires
additional measures beyond the normal requirements of the UDO. Conditions which simply reiterate
requirements of the UDO are unnecessary and are disfavored. There are limits to the conditions which
can be adapted as this in an area inwhichunder the appelate-courtsofUDO, the North Carolina have
been-aetive-ininterpreting-the-latitude-for-such-conditions-under-the-General Statutes and case law.
If off-site improvements are considered by the Board as conditions for approval, the Board should
generzlly seek legal guidance before requiring off-site improvements as conditions.

84. IFAVOTE IS TAKEN THAT HAS THE EFFECT OF ENDING THE CASE, CAN THE BOARD VOTE ON
THE OTHER ISSUES WHICH WOULD BE DECIDED IF AN APPLICATION WERE APPROVED?

Yes. When requested by a party, the Chair, or any member of the Board, upon motion, second and
majority vote, the Board may take provisional votes as to any and all issues which have not been
reached in the Board’s deliberation, even though an application or permit has been denied upon a
preliminary vote which prohibits the Board from granting it. For example, if the first question in an
application for a variance is decided against the applicant, the Board, using this procedure, can
nevertheless take provisional votes as to each other issue in the case which would have to have been
decided if the negative vote had notoccurred. However, such provisional consideration and votes are
not required, and if not made then all parties retain their rights to litizate such issue(s) following any
decision on appeal that does not affirm the Board’s decision.

85. WHAT INFORMATION SHOULD BE INCLUDED IN A MOTION?

A motion by a Board member should usually include at least a brief statement of the reason(s) for the
motion and may cite specific, adopted findings of fact as the basis for the motion. {See-§578-79)
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86. CAN BOARD MEMBERS DISCUSS A CASE ONCE THE DECISION HAS BEEN MADE?
No. Because decisions by the Board are subject to review by the courts of North Carolina, which may

send a particular case back to the Board for reconsideration, Board members are asked and instructed
to avoid and refrain from discussing a case even after the Board has made its decision.

87. IFI AM GRANTED A SPECIAL USE PERMIT, SPECIAL USE PERMIT MODIFICATION OR MAJOR
SUBDIVISION APPROVAL, CAN | IMMEDIATELY START THE APPROVED DEVELOPMENT?

No. Once a special use permit or subdivision approval has heen granted by the Board, an applicant

must still submit applications for and must obtain all appropriate zoning, building and other relevant

permits from the Planning Department.
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CONSIDERATION OF AMENDMENT TO TOWN CODE CHAPTER 96 REGARDING
NAMING OF STREETS

Upon a motion by seconded by Council voted unanimously to approve the changes to Town Code Chapter 96
as presented.
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Ordinance #

AN ORDINANCE TO AMEND THE TOWN OF BOONE
CODE OF ORDINANCES CHAPTER 96, SECTION 96.046 REGARDING THE
NAMING OF TOWN STREETS

WHEREAS, the Boone Town Council desires to clarify and expand the procedures for
naming new streets pursuant to Town Code Chapter 96 (“Streets, Sidewalks and Other Public
Ways; Encroachments™); and

WHEREAS, the Boone Town Couneil is authorized to adopt this ordinance pursuant to
its powers under Chapter 160A of the North Carolina General Statutes, including but not limited
to its authority over town streets and sidewalks pursuant to Article 15 of Chapter 160A;

NOW THEREFORE, BE IT ORDAINED BY THE BOONE TOWN COUNCIL THAT:

SECTION 1. Section 96.046 of the Boone Code of Ordinances is revised and replaced by the
text set forth in the attached Exhibit A to this Ordinance, which is incorporated
by reference.

SECTION 2. All provisions of any Town ordinance in conflict with this ordinance are hereby
repealed to the extent of such conflict.

SECTION 3. In the event any section, subsection, subdivision, paragraph, subparagraph, item,
sentence, clause, phrase or word of this ordinance is declared or adjudged to be
invalid or unconstitutional, such declaration or adjudication shall not affect the
remaining provisions of this ordinance, which shall remain in full force and effect
as if the portion so declared or adjudged invalid or unconstitutional was not
originally a part of this ordinance.

SECTION 4. This Ordinance shall be effective immediately upon its adoption by Town Council.

Adopted this day of . 2021

ATTEST:
Rennie Brantz, Mayor Town Clerk
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EXHIBIT A

ACCEPTANCE OF STREETS FOR MAINTENANCE BY THE TOWN;
REQUEST FOR CLOSURE OF A PUBLIC WAY

§96.045 APPLICATION FOR ACCEPTANCE OF INFRASTRUCTURE; WARRANTY.

Any person requesting acceptance by Town Council of street infrastructure shall submit a
request to the Administrator on a form prepared for that purpose, accompanied by a fully
executed one-year infrastructure warranty and repair security on a form acceptable to the
town. Any such request shall be deemed to include a request for acceptance of any water,
sanitary sewer, sidewalk, or storm drainage systems located under or adjoining such street
infrastructure, and such water, sanitary sewer, sidewalk, or storm drainage systems
likewise shall be accompanied by a fully executed one-year infrastructure warranty and
repair security on a form acceptable to the town.

(Ord. passed 9-17-2019; Ord. passed - -)

§96.046 FINAL ACCEPTANCE: NAMING OF NEW STREETS.

A)—When an infrastructure acceptance request form has been submitted and all
other requirements of this division met, the Administrator shall refer the request to the
Town Council for consideration. Only Town Council has the authority to accept street
infrastructure for maintenance by the town.

4}B) Town Council retains sole authority and discretion to name any town street.

Upon receiving a request to accept street infrastructure, the Administrator shall consult
with the Town Council with respect to the name to be given to the street. In its discretion,
the Town Council may refer the matter to the Historic Preservation Commission for its

recommendation.
(Ord. passed 9-17-2019; Ord. passed - -)

§ 96.047 PREREQUISITES TO ACCEPTANCE.

Streets and the sidewalks, water, sanitary sewer, or storm drainage systems located
within or adjoining them shall be considered for acceptance for maintenance by the town
when the proper width street is dedicated for public use and a map is recorded in the office
of the register of deeds of the county, and the infrastructure is improved in accordance
with all applicable town requirements.

(Ord. passed 9-17-2019)

L

CLOSED SESSION

Upon a motion by Mayor Pro-Tem Ulmer, seconded by Mr. Hicks, Council voted unanimously to enter into closed
session at  p.m. pursuant to:
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1. N.C. Gen. Stat.§ 143-318.11(a)(3), to consult with the Town Attorney in order to preserve the
attorney-client privilege between the attorney and the Town Council and obtain legal
advice, consider and/or give instructions to the attorney concerning the lawsuits involving Watauga

County.

Upon a motion by Ms. LaPlaca, seconded by Mayor Pro-Tem Ulmer, Council voted unanimously to exit closed
session at 9:12 p.m.

ADJOURNMENT

Upon a motion by Ms. LaPlaca, seconded by Mayor Pro-Tem Ulmer, Council voted unanimously to adjourn the
meeting at 9:14 p.m.

Nicole Harmon, Town Clerk Rennie Brantz, Mayor
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